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An2rew K, bo lan ,  Esquire  
Roc-jle & Gates  
Y5e Esnk of C a l i f o r n i a  Center 
S e a t t l e ,  Iqas5L~qton PPiEd 

Re: Request s f  Aca?emy cf $-mSuLatory Foot Surgery fo r  a n  
Agvisory Orinion Peqarding Peer Fevies  

Beer f ir ,  DoJan: 

Thank you f o r  your Le t t e r  of J u n e  l ? ,  1 9 8 7  reques t ing  a formal 
a2v i so ry  op in ion  of the Conmission on behalf  of t h e  Aea5emy cF 
Anhulatory Foot Surgery ( " t h e  Aca?emyW") The Aca6emy i s  a  
p r o f e s s i o n a l  a s s o c i a t i o n  of p o f i a t r i c  phys i c i ans  t h a t  you c?escrihe @ a s  "comnit te2 t o  t he  p r o p o s i t i c n  t h a t  v i r t u a l l y  a l l  foo t  su rge ry  
can be hanllec? on an o u t p a t i e n t  b a s i s  i n  p h y s i e i a n s b f f i e e s . "  
Your l e t t e r  was forwar6e? t o  m e  by t h e  S e c r e t a r y  of the  C o m ~ i s s i o n  
f o r  r e p l y ,  a s  I am the  A s s i s t a n t  D i r e c t o r  i n  t he  Fureau of 
compe t i t i on  w i t h  r e s p o n s i 5 i l i t y  f o r  h e a l t h  care m a t t e r s ,  

The C e ~ m i s s i o n  i s s u e s  an adv i so ry  op in ion  on ly  i f  a  mat te r  
involves  a  s u b s t a n t i a l  e r  novel ques t ion  of f a c t  or  law on wbic? 
t h e r e  i s  no c l e z r  Commission o r  cou r t  p r eceden t ,  FTC Fules  of 
P r a c t i c e  5 l . l ( a )  (1). A s  you a r e  aware, t he  Commission has 
exanine? t h e  l e g a l  i s s u e s  surroun2ing p r o f e s s i o n a l  a s s o c i a t i o ~  peer 
review i n  i t s  A p r i l  1 9 8 2  adv i so ry  op in ion  l e t t e r  t o  t he  Iowa Dental  
Assoc ia t ion  (which 8 e a l t  w i t h  f e e s )  an6 i n  i t s  K E Y  1083 acivisory 
opinion L e t t e r  t o  Rhoc'e I s l a n e  P r o f e s s i o n a l  S tan2ards  Review 
Organiza t ion  (which d e a l t  w i t h  u t i l i z a t i o n  and q u a l i t y  review) , 
Also,  as  you nent ioned i n  your l e t t e r ,  the  Eureau of Competition 
i s sue2  an azv i so ry  op in ion  on peer review s f  f e e s  t o  t h e  American 
Pod ia t ry  Assoc ia t ion  i n  August 1983, 

The t h r e e  e x i s t i n g  a2v i so ry  o p i n i o n s ,  t a t e n  t o g e t h e r ,  provide 
a  f a i r l y  complete s ta tement  of t he  Commission's an? the  Bureau 's  
a n a l y s i s  of t h e  i s s u e s  p re sen te?  by p r o f e s s i o n a l  a s s o c i a t i o n  peer 
review -- e s p e c i a l l y  when such peer review i s  pure ly  vo lun ta ry ,  
adv isory  an2 e o n f i P e n t i a l ,  These peer  review 3 e t t e r s ,  cop ie s  of 
which 1 am enc los ing  f o r  your convenience,  not  on ly  i n d i c a t e  t h a t  a 
Comxission ac?visory op in ion  i s  not  warranted but a l s o  o b v i a t e  the  
need fo r  one,  A s  t h e s e  l e t t e r s  make c l e a r ,  programs l i k e  you 
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d e s c r i b e  i n  y o u r  r e q u e s t  t h a t  a r e  l e g i t i m a t e l y  motivate? a n d  p u r e l y  
v o l u n t a r y ,  a d v i s o r y  ant! c o n f i d e n t i a l  a r e  n o t  l i k e l y  to r a i s e  a n y  
s e r i o u s  a n t i t r u s t  i s s u e s ,  

F i r s t ,  y o u r  s t a t e d  p u r p s e  -- t o  a d v a n c e  t h e  t r e a t m e n t  
p h i l o s o p h y  of y o u r  m e m b e r s ,  "by p r o v i d i n g  t h i r d  p a r t y  c a r r i e r s  w i t h  
a p o l  0 . P - e x p e r t i s e  which would  a s s i s t  them i n  2 e t e r m i n i n g  when 
t h e y  m i g h t  s a f e l y  r e s t r i c t  foot s u r g e r y  t o  l e s s  e x p e n s i v e  
o u t p a t i e n t  s e t t i n g s  a n d  u t i l i z e  l e s s  i n v a s i v e  a n d  less  t r a u m a t i c  
p r o c e d u r e s "  -- 8oes n o t  a p p e a r  to be a n t i c o m p e t i t i v e ,  S e c o n d ,  t h e  
voluntary and  adv i so ry  n a t u r e  s f  the p r o g r a m  m a k e s  i t  u n l i k e l y  t h a t  
t h e  peer r e v i e w  p r o c e s s  cou ld  be use? to  coerce t h e  p a r t i c i p a n t s  
i n t o  a d o p t i n g  a n  A e a 2 e m y - s p o n s o r e d  fee s c h e l u l e ,  to u n r e a s o n a b l y  
d i s c o u r a g e  p r o c e d u r e s  d i s f a v o r e d  by t h e  Academy,  or o t h e r w i s e  t o  
f a c i l i t a t e  any  a n t i c o m p e t i t i v e  c o n s p i r a c i e s  or b o y c o t t s ,  F i n a l l y ,  
t h e  f a c t  tht t h e  c o n t e n t s  an?  r e s u l t s  o f  $ h e  p e e r  r e v i e w  process 
w i l l  be kept e s n f i e e n t i a l ,  an2  t h e  f a c t  t h a t  t h e  Academy" 1 5 0 0  
members  c o n s t i t u t e  o n l y  a b o u t  1 3  p e r c e n t  of t h e  p o 6 i a t r i s t s  
p r a c t i c i n g  i n  t h e  U n i t e d  S t a t e s ,  make i t  u n l i k e l y  t k a t  t h e  p e e r  
r e v i e w  p r o g r a m  w i l l  c a u s e  s i g n i f i c a n t  a n t i c o m p e t i t i v e  e f f e c t s  i n  
e i t h e r  t h e  m a r k e t  f o r  pediatric s e r v i c e s  or f o r  h e a l t h  ca re  
f i n a n c i n g .  

T h u s ,  t h e  p r o p o s e 3  p r o g r a m  -- i f  i m p l e m e n t e d  a n d  o p e r a t i n g  i n  
t h e  m a n n e r  d e s c r i b e ?  i n  y o u r  l e t t e r  -- s h o u l d  n o t  p o s e  a n y  
s i g n i f i c a n t  a n t i c o m p e t i t i v e  t h r e a t .  You s h o u l d  h e  a w a r e  t k a t  t h e  
a b o v e  a d v i c e  d o e s  n o t  b i n d  e i t h e r  t h e  C o m m i s s i o n  or t h e  B u r e a u ,  
w h i c h  r e t a i n  t h e  r i g h t  t o  r e e s n s i 2 e r  t h e  q u e s t i o n s  i n v o l v e d ,  a n d  t o  
t a k e  a n y  a c t i o n  a s  w o u l d  be i n  t h e  p u b l i c  i n t e r e s t ,  s h o u l d  t h e  
a c t u a l  o p e r a t i o n  of t h e  p r o g r a m  r e s u l t  i n  s u b s t a n t i a l  
a n t i c o m p e t i t i v e  e f f e c t s ,  

I h o p e  t h i s  i n f o r m a t i o n  h a s  b e e n  helpful to y o u .  

S i n c e r e l y ,  

bk 
I%!, ~ l i z a b g t h  Gee 
A s s i s t a n t  D i r e c t o r  


